PERMA TECHNICAL SERVICES LTD.

CONDITIONS OF SALE, DELIVERY AND PAYMENT

 

 

I
Applicability of these conditions

1. 1.             These conditions are applicable to all quotations and all agreements with respect to engines, machines and spare parts. Unless explicitly stated to the contrary, these conditions also apply to activities with regard to assembly, dismantling, repair and other activities. Conditions of sale delivery and payment used by or referred to by principal are invalid. 

2. 2.             That which is stated in these conditions will remain valid, unless otherwise agreed in writing.

3. 3.             Every order issued by personnel in the service of the principal or of a third party, whether or not authorised, written or verbally in the name of that principal or third party, binds the principal or third party, and renders him (also) principal. 

4. 4.             In these conditions "us" or "we" hereafter refer to Perma Technical Services Ltd. The nullity or nullification of any stipulation in these general conditions leaves the validity of the remaining clauses unimpeded.

 

II
Quotation and order confirmation

1. 1.             Submitted quotations are in every respect without obligation unless explicitly stated to the contrary. We are only committed, with due regard to what is further stated in these conditions, after the order has been accepted by us in writing. This applies to possible additions and/or changes to the order. 

2. 2.             The text of our order confirmation determines the content of the order. 

3. 3.         Technical data, of any nature, given to the principal can only be considered to be as a rough estimation. 

4. 4.             AIl information provided (drawings, illustrations, data regarding sizes and weights) remain our property, with explicit reservation of copyrights and patents law. Without our written permission, the principal is forbidden to copy these documents, submit them for inspection or place them at the disposal of third parties.

 

III
Prices and Packaging

1. 1.             Unless otherwise agreed in writing, the prices are based on delivery ex works in Vancouver. 

2. 2.             The prices given are exclusive of Taxes, unless otherwise stated. 

3. 3.             If necessary, packaging is charged and is non-returnable. The necessity for the use of packaging is according to our judgement. 

4. 4.             If changes occur in prices, exchange rates, devaluation and revaluation of the Canadian Dollar with respect to other foreign currencies, or changes in wages and salaries, import duties, or other taxes, social or government charges, freight rates, etc., even if these are a result of foreseeable circumstances at the time of quoting or written acceptance of the order, we are justified in changing the sales price and costs of assembly, dismantling, repair and other costs accordingly.

 

IV
Delivery and delivery time

1. 1.             Delivery is made ex works in Vancouver or place of our choice as mentioned in our quotation / order acknowledgement. Delivery times are approximate. 

2. 2.             Delivery time takes effect after the order has been confirmed by us in writing, all formalities prior to the commencement of work have been fulfilled, all necessary documents are in our possession, and the principal has provided us with all necessary information for the order. If payment is made by instalments, the delivery time shall not commence until the first instalment has been received. 

3. 3.             Delivery time is determined in anticipation of the fact that the necessary materials, regarded in the broadest sense of the word, are delivered to us on time. 

4. 4.             Exceeding the delivery time shall never, even in the event of proof of default, result in a claim for damages. 

5. 5.             With respect to delivery time, the goods are deemed to be delivered, when they are at our company in Vancouver-Canada, either ready for use at the place stated in the order confirmation or are at our disposal at a location of our choice, to be determined later and after the principal has been notified by us in writing. If we have undertaken to assemble the goods, these goods are deemed to have been delivered within the agreed delivery time when the goods are set up, resp. assembled in situ and are, in our opinion, operational as far as possible.

6. 6.             From the moment when, in accordance with paragraph 5 of this article, the goods are deemed to be delivered, the risk of all direct and indirect damage, arising either to or in connection with these goods for the principal, lies with the principal.

 

V
Shipment

1. 1.             AII goods and materials travel, from the moment of dispatch, at the principal's risk. Even if carriage paid delivery has been agreed, the principal is responsible for all damage arising from shipment, fire or water, theft or fraud, sustained by the goods during shipment. The principal must insure himself sufficiently, with exemption from recourse by the insurer(s) on us, our employees, and/or our auxiliary employees, on arrival of the goods he shall satisfy himself as to their condition. If it is found that damage has been caused to the goods or materials, he shall take all measures to receive compensation, also when this concerns contract work.

2. 2.             Without prejudice to the above, we are not liable for any damages of whatever kind associated with the shipment and whether or not the goods sustain such damages.

 

VI
Assembly

1. 1.             Unless otherwise agreed in writing, the costs arising from the assembly and/or dismantling of engines, machines or spare parts are for the account of the principal. 

2. 2.             If an order is given without a full written enumeration of the work required, and if no report of this is made in a (possible) order confirmation, the order is held to require those activities, which we consider to be advisable. 

3. 3.             Assembly is carried out at the normal prevailing rates. The personnel charged with the assembly restrict themselves to assembly of the material supplied by us and/or the material included in the order. Neither we are responsible for assembly outside the scope of the order, nor for repair, replacement, assembling or dismantling carried out by third parties towards materials or engines or engine-parts supplied by us. 

4. 4.             If for reasons beyond our control the assembly cannot be arranged and carried out without interruption, or is in some other way delayed, we are authorised to charge the resulting extra costs to the principal at the normal rate. 

5. 5.             AII extra costs which might arise are charged to the principal's account and in particular charges relating to:

a. a.             All expenses for travel, food and accommodation for our personnel.

b. b.             Costs arising due to the impossibility of assembly during normal working hours.

6. 6.             When the assembly is finished and the goods have been commissioned by whether our personnel, or the principal, or third parties, the assembly work is deemed to have been completed properly. 

7. 7.             If, after this, the principal wishes to make use of the services of our personnel, or afterwards requests assistance from our personnel for inspection of the goods sold/delivered, we shall be entitled to reimbursement of expenses in accordance with the normal rate, including travel and accommodation expenses.

 

VII 
Personnel agreements


Appointments or agreements with our subordinate personnel are not binding, insofar that they are not confirmed by us in writing. Subordinate personnel are in this respect deemed to be all employees and members of staff who do not hold a power of attorney.

 

VIII
Liability 

1. 1.             We, and also our employees and/or auxiliary personnel accept no liability whatsoever for any form of damage relevant to work carried out or goods supplied under the agreements to which these general terms and conditions refer. This applies to Canadian as well as foreign principals.

2. 2.             Irrespective of that laid down in clause 1, we are only liable for damages if the principal in litigation proves that the damages were deliberate or due to gross negligence on our part. We do not indemnify our auxiliary personnel from gross negligence or intent. Damages shall never be considered unless ascertained by an expert appointed by us. We accept no liability whatever in any circumstances whatsoever, for indirect damage of whatever nature suffered by whosoever, including in particular loss of profit and/or time lost.

3. 3.             The principal is liable for all damages sustained by us or by our subordinates or by our auxiliary personnel, caused by the fault of the principal, including but not limited to, damages arising from defects or from the nature of goods and chattels supplied or made available, or otherwise by causes which could reasonably be expected to be for the risk of the principal.

4. 4.             The principal is obliged to issue a statement of properties of goods and chattels made available by the principal that are exceptional or of a hazardous nature. Such a statement does not release the principal from liability ensuing from clause 3 and indemnifies us against any and all demands or claims from third parties, and the consequences of these, including garnishment measures. Principal shall bear the costs of indemnification. 

5. 5.              

a. a.             Principal shall notify us at once (at least not later than 3 working days after having put the damage on record) when damage or malfunctioning occurs.

b. b.             Should principal care to assess damage with or without the help of external advisers he shall enable Perma Technical Services or appointed representative to participate on pain of loss of any claim for compensation or guarantee.

 

IX 
Guarantees

1. 1.             With due regard for the hereafter-mentioned limitations we undertake to repair or replace new engines or machines supplied by us which malfunction within a period of 6 months, commencing from the day of delivery as meant in section IV, on condition that the malfunction is reported to us immediately by telephone and in writing, and according to our judgement that this malfunction is wholly caused by inferior materials or faulty construction. In particular, this guarantee does not apply if, for example, the goods malfunction due to other causes such as normal wear and tear, unsuitable types of fuel, lubricants, sealing and insulating materials, measuring equipment, overloading, poor foundation, aggressive cooling water, poor ventilation, poor-quality piping, incorrect piping arrangement, improper treatment or accidents. This includes those cases in which, in our judgement, the cause of the malfunction is not clear.

2. 2.             With regard to assembly, dismantling, repair and other work carried out by us, guarantee will only be given for the quality of the work executed, unless explicitly otherwise agreed. 

3. 3.             The guarantee lapses if, during the guarantee period, the principal, on his own initiative, carries out changes or repairs to the goods supplied or has changes or repairs carried out by a third party or, in our opinion, has not properly maintained the goods. 

4. 4.             The possible direct or indirect damages incurred as a result of the malfunction, also including trading losses, is not eligible for compensation by us. 

5. 5.             We are not held to any guarantee whatsoever if the principal does not promptly fulfil his obligation to pay, or any other obligation arising from any agreement entered into with us. 

6. 6.             No guarantee is given on used engines, machines and spare parts, unless explicitly otherwise agreed. 

7. 7.             On engines, machines and spare parts obtained from third parties, no more guarantee will be given than that given to us by our supplier(s). 

8. 8.             Possible existing guarantee obligations on our side shall not entitle the principal to any extension of payment, for whatsoever reason. 

9. 9.             Goods with regard to which a guarantee claim is made shall be sent to us carriage paid. Parts, which are replaced, become our property. 

10. 10.         Work carried out by us under the terms of the guarantee is subject in full to all terms and conditions stated here above and hereafter.

 

X
Terms and conditions of payment

1. 1.             Payment for engines, machines, spare parts, assembly, repairs and other work shall be paid in cash, upon delivery, or completion of work respectively, unless otherwise agreed in writing. 

2. 2.             Delivery, respectively completion of work, as stated in the first clause of this section, is deemed to include:

a. a.             For engines and machines: the moment at which they are ready for delivery at our premises in Vancouver or at the location stated in the order confirmation, or made available at some other storage location of our choice to be mentioned later. 

b. b.             For spare parts: the moment at which they leave our stores, resp. are ready for dispatch. 

c. c.             For assembly and repairs: the moment at which the work, in our opinion, has been completed. 

d. d.             Charges for the account of the principal, which have been advanced by us, shall be settled in conformity with that laid down in clause 1 of this section.

3. 3.             We reserve the right, with respect to supplying engines and/or machines, and also for assembly work, repairs or other services, to demand interim payments and/or, in our judgement, proper security. Refusal of the principal to provide security shall give us the right through a written statement, to dissolve the agreement, without prejudice to our rights to reimbursement of expenses and loss of earnings, as well as all further damage. 

4. 4.             AII payments shall be made without applying any deductions or offsetting, either to our office at Vancouver-Canada, or to a bank account indicated by us, unless otherwise agreed.

5. 5.             Complaints regarding deliveries or the execution of the work, as well as regarding invoices, can only be accepted when sent by registered post within eight days of completion of the work or delivery of the goods, or after receipt of the invoices. After this period complaints will no longer be accepted. Complaints do not defer the principal's obligation(s) of payment. 

6. 6.             If the principal neglects payment, he shall legally be deemed to be in default, and we have the right, without serving any notice upon the debtor, to charge 1-interest over the entire amount outstanding, at the rate of 1% per month, 2- losses due to exchange rate fluctuations (for invoices in currencies other than Canadian Dollar, calculated as per official rates published by Bank of Canada), from the date on which the payment concerned is due, or in the case of payment by instalments, from the day on which the instalment falls due, and further to recover from the principal all costs incurred during the recovery, both judicial and extra judicial, all without prejudice to our further due rights. The extra judicial collection charges amount to 15% of the sum total, with a minimum of CAD 250. 

7. 7.             AII goods supplied remain our property until full payment has been made. Consequently, for as long as the payment has not been made in full, the principal is not authorised, without our written permission, to have disposal of the goods. In order to be able to exert our rights of ownership, if the principal wishes to establish a mortgage right, a right of distraint or any other limited right on any real estate, registered goods or goods and chattels, for which the goods delivered by us are intended, he is obliged to inform the creditor beforehand that the goods supplied are our property and that for any mortgage right, right of distraint or any other limited right, our prior written permission is required.

 

XI
Retention of ownership

1. 1.             Until the moment at which the principal has paid our receivable in full with respect to the goods supplied and/or the work carried out, the goods supplied remain for the account and risk of the principal and, whether processed or unprocessed, remain exclusively our property. 

2. 2.             The principal is not authorised to give these goods to third parties as collateral, to rent, to lease or to transfer ownership.

3. 3.             If the goods are returned we reserve the right to claim all damages, loss of profit and interest.

4. 4.             The principal is obliged to notify us in writing of the fact that third parties are laying claims to goods on which, by virtue of this clause, retention of ownership applies. 

5. 5.             Should it at any time appear that the principal has not fulfilled the aforementioned obligations, a fine is payable of 15% of the unpaid part of the purchase price or the work carried out, unabated the rights for compensation.

 

XII 
Dissolution/cancellation

1. 1.             Any shortcoming by the principal in the performance of any contract, gives us the right by way of a single written statement, to dissolve the agreement(s) without prejudice to our right to damages. At our own choice we can continue to claim the right to damages. Failure to comply with any contract also applies as a dissolving condition on which we, at our own choice, can appeal in writing, without prejudicing our right to claim all damages. 

2. 2.             The principal relinquishes all rights to dissolve the agreement, unless the cancellation conforms to that which is agreed under clause 3 of this section. 

3. 3.             Cancellation by the principal is only possible if we agree to this. If we agree to the cancellation, the principal is accountable for a reimbursement of 30% of the contract sum/purchase price (excluded Taxes.), unless the damage(s) to which belong the costs incurred plus loss of profit, come up more than 30% of the contract sum/purchase price, in which case the reimbursement stands at the total sum of the damages, interest and costs. In the event of cancellation, the principal can make no claim on that part of the work, which has already been carried out by us.

 

XIII
Disputes


AII disputes arising from quotations and deliveries, whether from agreements on the execution of the work or from purchase and sales, are subject to the competent court at Vancouver-Canada, subject to the Judge's absolute jurisdiction. 

 

XIV
Applicable law


To all quotations made and agreements concluded pursuant to these general terms and conditions, the law of the Canada will apply. This applies to domestic as well as foreign principals.

 

